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surviving spouse, issued by the Sec-
retary, shall be a condition precedent
to the guaranty or insurance of any
loan made to a surviving spouse in
such capacity.

(Authority: 38 U.S.C. 3701(a))

(2) An unmarried surviving spouse
who was a co-obligor under an existing
VA guaranteed, insured or direct loan
shall be considered to be a veteran eli-
gible for an interest rate reduction re-
financing loan pursuant to 38 U.S.C.
3710(a)(8) or (9)(B)().

(Authority: 38 U.S.C. 3710(e)(3), 3703(c)(1))

§36.4803 Reporting requirements.

(a) With respect to loans automati-
cally guaranteed under 38 U.S.C.
3703(a)(1), evidence of the guaranty will
be issuable to a lender of a class de-
scribed under 38 U.S.C. 3702(d) if the
loan is reported to the Secretary not
later than 60 days following full dis-
bursement and upon the certification
of the lender that:

(1) No default exists thereunder that
has continued for more than 30 days;

(2) Except for acquisition and im-
provement loans as defined in §36.4801,
any construction, repairs, alterations,
or improvements effected subsequent
to the appraisal of reasonable value,
and paid for out of the proceeds of the
loan, which have not been inspected
and approved upon completion by a
compliance inspector designated by the
Secretary, have been completed prop-
erly in full accordance with the plans
and specifications upon which the
original appraisal was based; and any
deviations or changes of identity in
said property have been approved as re-
quired in §36.4804 concerning guaranty
or insurance of loans to veterans;

(3) The loan conforms otherwise with
the applicable provisions of 38 U.S.C.
chapter 37 and of the regulations con-
cerning guaranty or insurance of loans
to veterans.

(Authority: 38 U.S.C. 3703(c)(1))

(b) Loans made pursuant to 38 U.S.C.
3703(a), although not entitled to auto-
matic insurance thereunder, may,
when made by a lender of a class de-
scribed in 38 U.S.C. 3702(d)(1), be re-

§36.4803

ported for issuance of an insurance
credit.

(Authority: 38 U.S.C. 3702(d), 3703(a)(2))

(c) Each loan proposed to be made to
an eligible veteran by a lender not
within a class described in 38 U.S.C.
3702(d) shall be submitted to the Sec-
retary for approval prior to closing.
Lenders described in 38 U.S.C. 3702(d)
shall have the optional right to submit
any loan for such prior approval. The
Secretary, upon determining any loan
so submitted to be eligible for a guar-
anty, or for insurance, will issue a cer-
tificate of commitment with respect
thereto.

(d) A certificate of commitment shall
entitle the holder to the issuance of
the evidence of guaranty or insurance
upon the ultimate actual payment of
the full proceeds of the loan for the
purposes described in the original re-
port and upon the submission within 60
days thereafter of a supplemental re-
port showing that fact and:

(1) The identity of any property pur-
chased therewith,

(2) That all property purchased or ac-
quired with the proceeds of the loan
has been encumbered as required by
the regulations concerning guaranty or
insurance of loans to veterans,

(3) Except for acquisition and im-
provement loans as defined in
§36.4801(c), any construction, repairs,
alterations, or improvements paid for
out of the proceeds of the loan, which
have not been inspected and approved
subsequent to completion by a compli-
ance inspector designated by the Sec-
retary, have been completed properly
in full accordance with the plans and
specifications upon which the original
appraisal was based; and that any devi-
ations or changes of identity in said
property have been approved as re-
quired by §36.4804, and

(4) That the loan conforms otherwise
with the applicable provisions of 38
U.S.C. chapter 37 and the regulations
concerning guaranty or insurance of
loans to veterans.

(Authority: 38 U.S.C. 3703(c)(1))

(e) Upon the failure of the lender to
report in accordance with the provi-
sions of paragraph (d) of this section,
the certificate of commitment shall
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have no further effect, or the amount
of guaranty or insurance shall be re-
duced pro rata, as may be appropriate
under the facts of the case: Provided,
nevertheless, that if the loan otherwise
meets the requirements of this section,
said certificate of commitment may be
given effect by the Secretary, notwith-
standing the report is received after
the date otherwise required.

(f) For loans not reported within 60
days, evidence of guaranty will be
issued only if the loan report is accom-
panied by a statement signed by a cor-
porate officer of the lending institution
which explains why the loan was re-
ported late. The statement must iden-
tify the case or cases in issue and must
set forth the specific reason or reasons
why the loan was not submitted on
time. Upon receipt of such a statement
evidence of guaranty will be issued. A
pattern of late reporting and the rea-
sons therefore will be considered by VA
in taking action under §36.4853.

(g) Evidence of a guaranty will be
issued by the Secretary by appropriate
endorsement on the note or other in-
strument evidencing the obligation, or
by a separate certificate at the option
of the lender. Notice of credit to an in-
surance account will be given to the
lender. Unused certificates of eligi-
bility issued prior to March 1, 1946, are
void. No certificate of commitment
shall be issued and no loan shall be
guaranteed or insured unless the lend-
er, the veteran, and the loan are shown
to be eligible. Evidence of guaranty or
insurance will not be issued on any
loan for the purchase or construction
of residential property unless the vet-
eran, or the veteran’s spouse in the
case of a veteran who cannot occupy
the property because of active duty
status with the Armed Forces, certifies
in such form as the Secretary shall pre-
scribe that the veteran, or spouse of
the active duty veteran, intends to oc-
cupy the property as his or her home.
Guaranty or insurance evidence will
not be issued on any loan for the alter-
ation, improvement, or repair of any
residential property or on a refinancing
loan unless the veteran, or spouse of an
active duty servicemember, certifies
that he or she presently occupies the
property as his or her home. An excep-
tion to this is if the home improvement
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or refinancing loan is for extensive
changes to the property that will pre-
vent the veteran or the spouse of the
active duty veteran from occupying the
property while the work is being com-
pleted. In such a case the veteran or
spouse of the active duty veteran must
certify that he or she intends to occupy
or reoccupy the property as his or her
home upon completion of the substan-
tial improvements or repairs. All of the
mentioned certifications must take
place at the time of loan application
and closing except in the case of loans
automatically guaranteed, in which
case veterans or, in the case of an ac-
tive duty veteran, the veteran’s spouse
shall make the required certification
only at the time the loan is closed.

(Authority: 38 U.S.C. 3704(c))

(h) Subject to compliance with the
regulations concerning guaranty or in-
surance of loans to veterans, the cer-
tificate of guaranty or the evidence of
insurance credit will be issuable within
the available entitlement of the vet-
eran on the basis of the loan stated in
the final loan report or certification of
loan disbursement, except for refi-
nancing loans for interest rate reduc-
tions. The available entitlement of a
veteran will be determined by the Sec-
retary as of the date of receipt of an
application for guaranty or insurance
of a loan or of a loan report. Such date
of receipt shall be the date the applica-
tion or loan report is date-stamped
into VA. Eligibility derived from the
most recent period of service:

(1) Shall cancel any unused entitle-
ment derived from any earlier period of
service, and

(2) Shall be reduced by the amount
by which entitlement from service dur-
ing any earlier period has been used to
obtain a direct, guaranteed, or insured
loan:

(i) On property which the veteran
owns at the time of application, or

(ii) As to which the Secretary has in-
curred actual liability or loss, unless in
the event of loss or the incurrence and
payment of such liability by the Sec-
retary, the resulting indebtedness of
the veteran to the United States has
been paid in full. Provided, that if the
Secretary issues or has issued a certifi-
cate of commitment covering the loan
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described in the application for guar-
anty or insurance or in the loan report,
the amount and percentage of guaranty
or the amount of the insurance credit
contemplated by the certificate of
commitment shall not be subject to re-
duction if the loan has been or is closed
on a date that is not later than the ex-
piration date of the certificate of com-
mitment, notwithstanding that the
Secretary in the meantime and prior to
the issuance of the evidence of guar-
anty or insurance shall have incurred
actual liability or loss on a direct,
guaranteed, or insured loan previously
obtained by the borrower. For the pur-
poses of this paragraph, the Secretary
will be deemed to have incurred actual
loss on a guaranteed or insured loan if
the Secretary has paid a guaranty or
insurance claim thereon and the vet-
eran’s resultant indebtedness to the
Government has not been paid in full,
and to have incurred actual liability on
a guaranteed or insured loan if the Sec-
retary is in receipt of a claim on the
guaranty or insurance or is in receipt
of a notice of default. In the case of a
direct loan, the Secretary will be
deemed to have incurred an actual loss
if the loan is in default. A loan, the
proceeds of which are to be disbursed
progressively or at intervals, will be
deemed to have been closed for the pur-
poses of this paragraph if the loan has
been completed in all respects except-
ing the actual ‘‘payout’” of the entire
loan proceeds.

(Authority: 38 U.S.C. 3702(a), 3710(c))

(i) Any amounts that are disbursed
for an ineligible purpose shall be ex-
cluded in computing the amount of
guaranty or insurance credit.

(j) Notwithstanding the lender has
erroneously, but without intent to mis-
represent, made certification with re-
spect to paragraph (a)(1) of this sec-
tion, the guaranty or insurance will be-
come effective upon the curing of such
default and its continuing current for a
period of not less than 60 days there-
after. For the purpose of this para-
graph a loan will be deemed current so
long as the installment is received
within 30 days after its due date.

(k) No guaranty or insurance com-
mitment or evidence of guaranty or in-

§36.4803

surance will be issuable in respect to
any loan to finance a contract that:

(1) Is for the purchase, construction,
repair, alteration, or improvement of a
dwelling or farm residence;

(2) Is dated on or after June 4, 1969;

(3) Provides for a purchase price or
cost to the veteran in excess of the rea-
sonable value established by the Sec-
retary; and

(4) Was signed by the veteran prior to
the veteran’s receipt of notice of such
reasonable value; unless such contract
includes, or is amended to include, a
provision that reads substantially as
follows:

It is expressly agreed that, notwith-
standing any other provisions of this con-
tract, the purchaser shall not incur any pen-
alty by forfeiture of earnest money or other-
wise be obligated to complete the purchase
of the property described herein, if the con-
tract purchase price or cost exceeds the rea-
sonable value of the property established by
the Department of Veterans Affairs. The pur-
chaser shall, however, have the privilege and
option of proceeding with the consummation
of this contract without regard to the
amount of the reasonable value established
by the Department of Veterans Affairs.

(Authority: 38 U.S.C. 501, 3703(c)(1))

(1) With respect to any loan for which
a commitment was made on or after
March 1, 1988, the Secretary must be
notified whenever the holder receives
knowledge of disposition of the resi-
dential property securing a VA-guaran-
teed loan.

(1) If the seller applies for prior ap-
proval of the assumption of the loan,
then:

(i) A holder (or its authorized serv-
icing agent) who is an automatic lend-
er must examine the creditworthiness
of the purchaser and determine compli-
ance with the provisions of 38 U.S.C.
3714. The creditworthiness review must
be performed by the party that has
automatic authority. If both the holder
and its servicing agent are automatic
lenders, then they must decide between
themselves which one will make the
determination of creditworthiness,
whether the loan is current and wheth-
er there is a contractual obligation to
assume the loan, as required by 38
U.S.C. 3714. If the actual loan holder
does not have automatic authority and
its servicing agent is an automatic
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lender, then the servicing agent must
make the determinations required by
38 U.S.C. 3714 on behalf of the holder.
The actual holder will remain ulti-
mately responsible for any failure of
its servicing agent to comply with the
applicable law and VA regulations.

(A) If the assumption is approved and
the transfer of the security is com-
pleted, then the notice required by this
paragraph (1) shall consist of the credit
package (unless previously provided in
accordance with paragraph (1)(1)(1)(B)
of this section) and a copy of the exe-
cuted deed and/or assumption agree-
ment as required by VA office of juris-
diction. The notice shall be submitted
to the Department with the VA receipt
for the funding fee provided for in
§36.4813(e)(2).

(B) If the application for assumption
is disapproved, the holder shall notify
the seller and the purchaser that the
decision may be appealed to the VA of-
fice of jurisdiction within 30 days. The
holder shall make available to that VA
office all items used by the holder in
making the holder’s decision in case
the decision is appealed to VA. If the
application remains disapproved after
60 days (to allow time for appeal to and
review by VA), then the holder must
refund $50 of any fee previously col-
lected under the provisions of
§36.4813(d)(8). If the application is sub-
sequently approved and the sale is
completed, then the holder (or its au-
thorized servicing agent) shall provide
the notice described in paragraph
(DH(1)(E)(A) of this section.

(C) In performing the requirements of
paragraphs ((1)(A)(A) or (H(D)(H)X(B) of
this section, the holder must complete
its examination of the creditworthiness
of the prospective purchaser and advise
the seller no later than 45 days after
the date of receipt by the holder of a
complete application package for the
approval of the assumption. The 45-day
period may be extended by an interval
not to exceed the time caused by
delays in processing of the application
that are documented as beyond the
control of the holder, such as employ-
ers or depositories not responding to
requests for verifications, which were
timely forwarded, or follow-ups on
those requests.
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(ii) If neither the holder nor its au-
thorized servicing agent is an auto-
matic lender, the notice to VA shall in-
clude:

(A) Advice regarding whether the
loan is current or in default;

(B) A copy of the purchase contract;
and

(C) A complete credit package devel-
oped by the holder which the Secretary
may use for determining the credit-
worthiness of the purchaser.

(D) The notice and documents re-
quired by this section must be sub-
mitted to the VA office of jurisdiction
no later than 35 days after the date of
receipt by the holder of a complete ap-
plication package for the approval of
the assumption, subject to the same
extensions as provided in paragraph
(H()(1) of this section. If the assump-
tion is not automatically approved by
the holder or its authorized agent, pur-
suant to the automatic authority pro-
visions, $50 of any fee collected in ac-
cordance with §36.4813(d)(8) must be re-
funded. If the Department of Veterans
Affairs does not approve the assump-
tion, the holder will be notified and an
additional $50 of any fee collected
under §36.4813(d)(8) must be refunded
following the expiration of the 30-day
appeal period set out in paragraph
(DOHA)(E)(B) of this section. If such an ap-
peal is made to the Department of Vet-
erans Affairs, then the review will be
conducted at the Department of Vet-
erans Affairs office of jurisdiction by
an individual who was not involved in
the original disapproval decision. If the
application for assumption is approved
and the transfer of security is com-
pleted, then the holder (or its author-
ized servicing agent) shall provide the
notice required in paragraph (1)(1)(i)(A)
of this section.

(2) If the seller fails to notify the
holder before disposing of property se-
curing the loan, the holder shall notify
the Secretary within 60 days after
learning of the transfer. Such notice
shall advise whether or not the holder
intends to exercise its option to imme-
diately accelerate the loan and wheth-
er or not an opportunity will be ex-
tended to the transferor and transferee
to apply for retroactive approval of the
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assumption under the terms of this
paragraph (1).

(Authority: 38 U.S.C. 3714)

(The Office of Management and Budget has
approved the information collection require-
ments in this section under control number
2900-0516.)

§36.4804 Deviations; changes of iden-
tity.

A deviation of more than 5 percent
between the estimates upon which a
certificate of commitment has been
issued and the report of final payment
of the proceeds of the loan, or a change
in the identity of the property upon
which the original appraisal was based,
will invalidate the certificate of com-
mitment unless such deviation or
change be approved by the Secretary.
Any deviation in excess of 5 percent or
change in the identity of the property
upon which the original appraisal was
based must be supported by a new or
supplemental appraisal of reasonable
value: Provided, That substitution of
materials of equal or better quality
and value approved by the veteran and
the designated appraiser shall not be
deemed a ‘‘change in the identity of
the property’” within the purview of
this section. A deviation not in excess
of b percent will not require the prior
approval of the Secretary.

(Authority: 38 U.S.C. 3703(c)(1))

§36.4805

In cases where intervening cir-
cumstances make it impracticable to
complete the actual paying out of the
loan originally proposed, or justify the
lender in declining to make further dis-
bursements on a construction loan, evi-
dence of guaranty or of insurance of
the loan or the proper pro rata part
thereof will be issuable if the loan is
otherwise eligible for automatic guar-
anty or a certificate of commitment
was issued thereon: Provided,

(a) A report of the loan is submitted
to the Secretary within a reasonable
time subsequent to the last disburse-
ment, but in no event more than 90
days thereafter, unless report of the
facts and circumstances is made and an
extension of time obtained from the
Secretary.

Partial disbursement.

§36.4806

(b) There has been no default on the
loan, except that the existence of a de-
fault shall not preclude issuance of a
guaranty certificate or insurance ad-
vice if a certificate of commitment was
issued with respect to the loan.

(c) The Secretary determines that a
person of reasonable prudence simi-
larly situated would not make further
disbursements in the situation pre-
sented.

(d) There has been full compliance
with the provisions of 38 U.S.C. chapter
37 and of the applicable regulations up
to the time of the last disbursement.

(e) In the case of a construction loan
when the construction is not fully com-
pleted, the amount and percentage of
the guaranty and the amount of the
loan for the purposes of insurance or
accounting to the Secretary shall be
based upon such portion of the amount
disbursed out of the proceeds of the
loan which, when added to any other
payments made by or on behalf of the
veteran to the builder or the con-
tractor, does not exceed 80 percent of
the value of that portion of the con-
struction performed (basing value on
the contract price) plus the sum, if
any, disbursed by the lender out of the
proceeds of the loan for the land on
which the construction is situated: And
provided further, That the lender shall
certify as follows:

(1) Any amount advanced for land is
protected by title or lien as provided in
the regulations concerning guaranty or
insurance of loans to veterans; and

(2) No enforceable liens, for any work
done or material furnished for that
part of the construction completed and
for which payment has been made out
of the proceeds of the loan, exist or can
come into existence.

(Authority: 38 U.S.C. 3703(c)(1) and (d))

§36.4806 Refinancing of mortgage or
other lien indebtedness.

(a) Any loan for the purpose of refi-
nancing (38 U.S.C. 3710(a)(b)) an exist-
ing mortgage loan or other indebted-
ness secured by a lien of record on a
dwelling or farm residence owned and
occupied or to be reoccupied if the refi-
nancing loan is for the completion of
major alterations, repairs or improve-
ments to the property, by an eligible
veteran as the veteran’s home, or in
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